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E-FILED

Friday, 05 March, 2010 04:52:09 PM
Clerk, U.S. District Court, ILCD
UNITED STATES DISTRICT COURT
CENTRAL DISTRICT OF ILLINOIS
URBANA DIVISION
WAYNE VOUGHT and JEANETTE VOUGHT,
on behalf of themselves and a class of all
other persons similarly situated,
Plaintiffs,
-vsBANK OF AMERICA, N.A., and
BAC HOME LOANS SERVICING, LP,
Defendants.

)
)
)
)
)
)
)
)
)
)
)
)

Case No.
Judge:
COMPLAINT

JURY DEMAND
ENDORSED HEREON

CLASS ACTION COMPLAINT

NOW COME Plaintiffs, WAYNE VOUGHT and JEANETTE VOUGHT, on behalf of
themselves and a class of all other persons similarly situated (collectively “Plaintiffs”), by and
through their attorneys, BOLEN, ROBINSON & ELLIS, LLP, and for their Complaint against
Defendants, BANK OF AMERICA, N.A. (“Bank of America”) and BAC HOME LOANS
SERVICING, LP (“BAC Home Loans”), complain as follows:
I.
1.

NATURE OF THE ACTION

This action is brought and may properly be maintained as a class action pursuant

to the provisions of Federal Rules of Civil Procedure, Rule 23. Plaintiffs bring this action on
behalf of all others similarly situated based on their own circumstances as representative
members of the following proposed class (the “Class”): All individual persons who have, or did
have, a residential mortgage loan for an Illinois situated property whose Ginnie Mae securitized
mortgage account, previously serviced by Taylor, Bean and Whitaker was assigned, sold or
transferred to BAC Home Loans, effective September 1, 2009, and whose August 2009 mortgage
1
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payments were paid to Taylor, Bean and Whitaker, but are now not credited by BAC Home
Loans or Bank of America. Specifically excluded from the proposed Class are the Court and its
staff, Defendants, any entity in which any of the Defendants have a controlling interest, and the
officers, directors, affiliates, legal representatives, successors, subsidiaries, and/or assigns of any
such entity.
2.

Until approximately September 2009, Plaintiffs’ home mortgage loan was held

and serviced by Taylor, Bean & Whitaker, a wholesale mortgage lending firm which then had its
principal office at Ocala, Florida.
3.

Plaintiffs’ monthly mortgage loan payment was $1,110.45. On or about August 4,

2009, Plaintiffs mailed Taylor, Bean & Whitaker a check in the amount of $1,200.00 for their
August 2009 loan payment. (Plaintiffs often paid additional sums towards their mortgage loan.
Of the $1,200.00, $89.55 was to be applied as additional principal towards the amount owed on
the mortgage loan). The check for $1,200.00 that Plaintiffs’ mailed to Taylor, Bean & Whitaker
cleared Plaintiffs’ bank account on August 10, 2009.
4.

Later, on August 23, 2009, Plaintiffs received a ‘Welcome’ letter from Defendant

Bank of America. Said letter stated that “[e]ffective September 1, 2009, the servicing of your
mortgage loan, that is, the right to collect payments from you, is being assigned, sold or
transferred from Taylor, Bean & Whitaker to BAC Home Loans Servicing, LP, a subsidiary of
Bank of America, N.A.” Said letter also stated that “Taylor, Bean & Whitaker will stop
accepting payments from you [on] August 05, 2009. The date that your new servicer, BAC
Home Loans, will start accepting payments from you is August 06, 2009.” A copy of said letter
is attached hereto as Exhibit 1.
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On or about August 27, 2009, Bank of America issued a press release which was

posted on its website. In the press release, Bank of America “assure[d] homeowners that during
this transition if TBW [Taylor, Bean & Whitaker], rather than BAC Home Loans Servicing,
receives a payment in timely fashion, no late fee or derogatory credit reporting will be imposed
with respect to that payment and the payment will not be treated as late for any other purpose.
This protection will remain in place through the October payment period.” A copy of said press
release is attached hereto as Exhibit 2.
6.

On information and belief, Plaintiffs’ loan was acquired by Bank of America

and/or BAC Home Loans for less than the face value of the loan.
7.

Since the time BAC Home Loans commenced servicing Plaintiffs’ loan, Plaintiffs

have received, and continue to receive, numerous ‘dunning’ letters and harassing phone calls
notifying Plaintiffs that their account is delinquent (even though Plaintiffs made their August
2009 payment and all subsequent payments in a timely manner).
8.

Bank of America informed Plaintiffs that if they provided documentation proving

that they mailed their August 2009 payment to Taylor, Bean and Whitaker and that Taylor, Bean
and Whitaker subsequently cashed their August 2009 payment, Bank of America would advance
the funds (and essentially credit their account) to bring their account current, rather than wait for
Taylor, Bean and Whitaker’s accounting to be reconciled.
9.

Plaintiffs’ provided sufficient documentation and proof to Bank of America which

showed that they mailed their August 2009 payment to Taylor, Bean and Whitaker and that
Taylor, Bean and Whitaker subsequently cashed their August 2009 payment.
10.

A representative of Bank of America, acting on its behalf and as its agent,

acknowledged that Plaintiffs had, in fact, mailed their August 2009 payment to Taylor, Bean and
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Whitaker and that Taylor, Bean and Whitaker subsequently cashed their August 2009 payment;
however, Bank of America failed to advance the funds or credit Plaintiffs’ account so as to bring
their account current.
11.

Bank of America and BAC Home Loans have willfully failed and refused, and

continue to refuse, to credit Plaintiffs’ account for the amount of the August 2009 payment, even
though Defendants know Plaintiffs have already paid the August mortgage payment.
12.

Defendants’ failure to credit Plaintiffs’ account for the August 2009 payment has

caused Plaintiffs to suffer a shortage in their escrow account and has created an inaccurate payoff
amount on their mortgage loan with Defendants.
13.

Defendants are also assessing late fees against Plaintiffs’ account for their alleged

failure to pay their August 2009 mortgage loan payment in a timely fashion, even though
Defendants know Plaintiffs’ August payment was already made.
II.
14.

JURISDICTION AND VENUE

This Court has jurisdiction over the Defendants and the claims asserted against

the Defendants because Defendants’ transacted substantial business in the State of Illinois out of
which this cause of action arose, committed tortious acts within the State of Illinois, and have
sufficient contacts with the State of Illinois or otherwise intentionally availed themselves of the
rights and privileges of the State of Illinois, so as to expect to be hailed into a Court of this State.
15.

Jurisdiction is proper under the Class Action Fairness Act, 28 U.S.C. §1332(d), as

the class members and defendants are from different states and the amount in controversy
exceeds Five Million Dollars ($5,000,000.00).
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Venue is proper in this Court pursuant to 28 U.S.C. §1391 because a substantial

part of the events or omissions giving rise to this claim occurred in the Central District of
Illinois.
17.

This action is ripe for adjudication.
III.

18.

THE PARTIES

At all relevant times hereto, Plaintiff and class representative, Wayne Vought,

was over eighteen (18) years of age and a citizen of Decatur, Macon County, Illinois. Mr.
Vought has a residential mortgage loan for an Illinois situated property whose Ginnie Mae
securitized mortgage account, previously serviced by Taylor, Bean and Whitaker was assigned,
sold or transferred to BAC Home Loans, effective September 1, 2009. His August 2009
mortgage payment was paid to Taylor, Bean and Whitaker, but has not been credited by BAC
Home Loans or Bank of America.
19.

At all relevant times hereto, Plaintiff and class representative, Jeanette Vought,

was over eighteen (18) years of age and a citizen of Decatur, Macon County, Illinois. Mrs.
Vought has a residential mortgage loan for an Illinois situated property whose Ginnie Mae
securitized mortgage account, previously serviced by Taylor, Bean and Whitaker was assigned,
sold or transferred to BAC Home Loans, effective September 1, 2009. Her August 2009
mortgage payment was paid to Taylor, Bean and Whitaker, but has not been credited by BAC
Home Loans or Bank of America.
20.

Defendant, Bank of America, N.A., a Delaware Corporation, is a financial

holding company with its principal office in Charlotte, North Carolina.
21.

Defendant, BAC Home Loans Servicing, LP, a limited partnership formed in

Texas, is a subsidiary of Bank of America, N.A.
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CLASS ALLEGATIONS

Plaintiffs bring this action and each of their claims on behalf of themselves and as

representatives of a class of all other persons who currently have, or did have, a residential
mortgage loan for an Illinois situated property whose Ginnie Mae securitized mortgage account,
previously serviced by Taylor, Bean and Whitaker was assigned, sold or transferred to BAC
Home Loans, effective September 1, 2009, and whose August 2009 mortgage payments were
paid to Taylor, Bean and Whitaker, but are now not credited by BAC Home Loans or Bank of
America.
23.

Upon information and belief, at all times relevant hereto Bank of America

oversaw and controlled the daily operations of its subsidiary, BAC Home Loans.
24.

Upon information and belief, Bank of America is liable for any actions or

omissions of its subsidiary, BAC Home Loans.
25.

Members of the class are readily ascertainable by Defendants, but not by

Plaintiffs. Approximately 180,000 Ginnie Mae securitized mortgage accounts previously
serviced by Taylor, Bean and Whitaker were assigned, sold or transferred to BAC Home Loans
nationwide. On information and belief, a substantial number of the approximately 180,000
Ginnie Mae securitized mortgage accounts pertain to loans for persons who currently have, or
did have, a residential loan for Illinois property; and, the members of the class are so numerous
that joinder is impractical.
26.

The common question of fact and law is the extent of BAC Home Loan’s and

Bank of America’s liability for (a) failing to credit each class members’ account for the August
2009 mortgage loan payment made to Taylor, Bean & Whitaker within sixty (60) days from the
date the Ginnie Mae securitized mortgage account was assigned, sold or transferred from Taylor,
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Bean & Whitaker to BAC Home Loans and (b) for charging each class member late fees even
though BAC Home Loans and Bank of America knew the August 2009 mortgage loan payment
was made to Taylor, Bean & Whitaker.
27.

The claims made by Plaintiffs are typical of the claims of other members of the

class, and joinder will serve the goals of judicial economy.
28.

Plaintiffs will adequately represent the interests of the class, and Plaintiffs’

attorneys, the law firm of BOLEN, ROBINSON & ELLIS, LLP, have substantial class action
experience and will fairly and adequately represent the interests of the class.
29.

A class action is a superior and appropriate means for the fair and efficient

adjudication of the controversy between the parties because the prosecution of such separate
actions, even if feasible, would create a substantial risk of inconsistent or varying adjudications
which would establish incompatible standards of conduct for Defendants or incompatible
remedies for Plaintiffs and class members, and because a large number of independent actions
would be cumbersome, inefficient and impractical.
V.

CLAIMS AGAINST BANK OF AMERICA, N.A.

COUNT I
BREACH OF THE ILLINOIS CONSUMER FRAUD
AND DECEPTIVE BUSINESS PRACTICES ACT
1-29. Plaintiffs Wayne Vought and Jeanette Vought repeat and re-allege Paragraphs 129 above, as and for Paragraphs 1-29 of Count I against Bank of America, as if said allegations
were set forth expressly herein.
30.

At all times material hereto, there has been in effect in the State of Illinois a

certain statute known as the Illinois Consumer Fraud and Deceptive Business Practices Act (“the
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Act”), set forth as Chapter 815, Act 505 of the Illinois Compiled Statutes, which provides in
pertinent part, as follows:
Unfair methods of competition and unfair or deceptive acts or practices, including
but not limited to the use or employment of any deception fraud, false pretense,
false promise, misrepresentation or the concealment, suppression or omission of
any material fact . . . in the conduct of any trade or commerce are hereby declared
unlawful whether any person has in fact been misled, deceived or damage thereby
. . .” See 815 ILCS 505/2.
31.

Bank of America’s failure to credit Plaintiffs’ account for the amount of the

August 2009 payment and assessment of late fees when Plaintiffs were in full compliance with
the repayment terms of their mortgage loan is an “unfair business practice” under the Act.
32.

Bank of America’s act of issuing a press release stating that no late fee or

derogatory credit reporting would be imposed with respect to any payment made in a timely
fashion to Taylor, Bean & Whitaker during the transition period is a “deceptive” practice under
the Act. This representation became false and fraudulent later when Bank of America assessed
Plaintiffs late fees even though Bank of America knew Plaintiffs’ payments were timely made to
Taylor, Bean & Whitaker in good faith during the transition period.
33.

Bank of America’s act of informing Plaintiffs that it would advance the funds to

bring their account current if Plaintiffs provided documentation proving that they mailed their
August 2009 payment to Taylor, Bean and Whitaker and that Taylor, Bean and Whitaker
subsequently cashed their August 2009 payment is a “deceptive” practice under the Act. This
representation became false and fraudulent when Bank of America failed to advance the funds or
credit Plaintiffs’ account after Plaintiffs provided Bank of America documentation proving that
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they had mailed their August 2009 payment to Taylor, Bean and Whitaker and that Taylor, Bean
and Whitaker subsequently cashed their August 2009 payment.
34.

At all times material hereto, it was reasonably foreseeable that Plaintiffs, and

others similarly situated, would rely on the false and fraudulent statements made by Bank of
America. Said reliance has caused Plaintiffs, and others similarly situated, to be damaged.
35.

The actions of Bank of America were done willfully, intentionally and with

reckless disregard for harm that would be caused to Plaintiffs, and others similarly situated, and
Defendant’s conduct warrants imposition of exemplary damages to deter Defendant, and others
in similar circumstances, from committing such actions in the future.
WHEREFORE, Plaintiffs Wayne Vought and Jeanette Vought, on behalf of themselves
and a class of all other persons similarly situated, pray that this Court enter judgment in their
favor and against the Defendant Bank of America, N.A. as follows:
(a) to certify a class consisting of all persons that have, or did have, a residential
mortgage loan for an Illinois situated property whose Ginnie Mae securitized
mortgage account previously serviced by Taylor, Bean and Whitaker was
assigned, sold or transferred to BAC Home Loans, effective September 1,
2009, where the mortgagor had already made their August 2009 payment to
Taylor, Bean & Whitaker;
(b) for judgment against Defendant Bank of America for consumer fraud and
deceptive business practices with an award to Plaintiffs, and all others
similarly situated, of an amount equal to their August 2009 payment plus any
late fees or other assessments by Defendant Bank of America to date
regarding the August 2009 payment;
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(c) for an award of prejudgment interest at a rate determined by this Court;
(d) for an award of interest at the statutory rate of 9% per annum from the date of
judgment;
(e) for an award of Plaintiffs’ reasonable attorneys’ fees and costs in bringing this
action, pursuant to the Act;
(f) for punitive damages; and
(g) for such other and further relief as deemed just and proper by this Court.
COUNT II
BREACH OF CONTRACT
1-29. Plaintiffs Wayne Vought and Jeanette Vought repeat and re-allege Paragraphs 129 above, as and for Paragraphs 1-29 of Count II against Bank of America, as if said allegations
were set forth expressly herein.
30.

On information and belief, Plaintiffs entered into a contract with Taylor, Bean &

Whitaker, or another mortgage loan servicer which in turn sold and/or assigned said loan to
Taylor, Bean & Whitaker, in which Taylor, Bean & Whitaker, or another mortgage loan servicer,
agreed to provide to Plaintiffs a residential mortgage loan in exchange for Plaintiffs’ promise to
pay a fixed sum each month for the life of the loan.
31.

Said contract became a valid and enforceable agreement between Plaintiffs and

Defendant Bank of America when Plaintiffs’ loan with Taylor, Bean & Whitaker was assigned,
sold or transferred to BAC Home Loans.
32.

Plaintiffs paid their August 2009 mortgage loan payment within sixty (60) days

from the date their loan was transferred from Taylor, Bean & Whitaker to BAC Home Loans and
have made all subsequent payments to BAC Home Loans in a timely fashion.
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Plaintiffs have performed all of their duties and obligations under the agreement

formed by the parties.
34.

Although Plaintiffs fulfilled their duties and obligations under the agreement

formed by the parties, Bank of America has failed to credit Plaintiffs’ account for the August
2009 mortgage loan payment made to Taylor, Bean & Whitaker and has assessed late fees to
Plaintiffs’ account even though their August 2009 mortgage loan payment, and all subsequent
loan payments, were made in a timely fashion.
35.

As a result of Bank of America’s failure to fulfill its duties and obligations under

the agreement, Bank of America has breached the underlying contract.
36.

As a direct and proximate result of Bank of America’s breach of contract,

Plaintiffs have the following losses and/or damages: (a) loss of credit for the $1,200 August 2009
payment; (b) late fees erroneously assessed by Bank of America; and (c) a shortage in their
escrow account for payment of real estate taxes.
WHEREFORE, Plaintiffs Wayne Vought and Jeanette Vought, on behalf of themselves
and a class of all other persons similarly situated, pray that this Court enter judgment in their
favor and against the Defendant Bank of America, N.A., as follows:
(a) to certify a class consisting of all persons that have, or did have, a residential
mortgage loan for an Illinois situated property whose Ginnie Mae securitized
mortgage account previously serviced by Taylor, Bean and Whitaker was
assigned, sold or transferred to BAC Home Loans, effective September 1,
2009, where the mortgagor had already made their August 2009 payment to
Taylor, Bean & Whitaker;
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(b) to declare that Defendant Bank of America breached the mortgage contract,
and to award Plaintiffs, and all others similarly situated, an amount equal to
their August 2009 payment, plus any late fees and other assessment
wrongfully levied by Defendant Bank of America to date;
(c) for an award of prejudgment interest at a rate determined by this Court;
(d) to award interest at the statutory rate of 9% per annum from the date of
judgment; and
(e) for such other and further relief as deemed just and proper by this Court.
COUNT III
UNJUST ENRICHMENT
1-29. Plaintiffs Wayne Vought and Jeanette Vought repeat and re-allege Paragraphs 129 above, as and for Paragraphs 1-29 of Count III against Bank of America, as if said allegations
were set forth expressly herein.
30.

By failing to credit Plaintiffs’ account for the August 2009 mortgage loan

payment and assessing Plaintiffs late fees even though the August 2009 mortgage loan payment,
and all subsequent payments, have been made in a timely fashion, Bank of America has received
the benefit of collecting unwarranted fees and costs from Plaintiffs in excess of the amount
Plaintiffs actually owe Bank of America.
31.

The benefit that Bank of America has received has directly resulted in a detriment

to Plaintiffs because Plaintiffs have (a) suffered an incorrect payoff amount on their mortgage
loan in the amount of $1,200.00; (b) incurred late fees that have been erroneously assessed upon
Plaintiffs by Bank of America; and (c) incurred a shortage in their escrow account which said
funds are necessary to pay Plaintiffs’ county tax bill.
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Bank of America’s retention of that benefit violates the principles of justice,

equity, and good conscience.
WHEREFORE, Plaintiffs Wayne Vought and Jeanette Vought, on behalf of themselves
and a class of all other persons similarly situated, pray that this Court enter judgment in their
favor and against the Defendant Bank of America, N.A. as follows:
(a) to certify a class consisting of all persons that have, or did have, a residential
mortgage loan for an Illinois situated property whose Ginnie Mae securitized
mortgage account previously serviced by Taylor, Bean and Whitaker was
assigned, sold or transferred to BAC Home Loans, effective September 1,
2009, where the mortgagor had already made their August 2009 payment to
Taylor, Bean & Whitaker;
(b) to enter judgment against Defendant Bank of America for unjust enrichment
and award Plaintiffs, and all persons similarly situated, an amount equal to
their August 2009 payment, plus any late fees assessed by Defendant Bank of
America to date;
(c) for an award of prejudgment interest at a rate determined by this Court;
(d) for an award of interest at the statutory rate of 9% per annum from the date of
judgment; and
(e) For such other and further relief as deemed just and proper by this Court.
COUNT IV
INJUNCTIVE RELIEF
1-29. Plaintiffs Wayne Vought and Jeanette Vought repeat and re-allege Paragraphs 129 above, as and for Paragraphs 1-29 of Count IV against Bank of America, as if said allegations
were set forth expressly herein.
13
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The Plaintiffs’ possess a clearly ascertainable right in need of protection, namely

that Bank of America (a) credit Plaintiffs’ account for the August 2009 payment; (b) reimburse
Plaintiffs for any erroneously assessed late fees already paid or remove any erroneously assessed
late fees from Plaintiffs’ account that remain unpaid; and (c) correct Plaintiffs’ escrow account.
31.

Plaintiffs may be without an adequate remedy at law, rendering injunctive relief

appropriate in that damages may not adequately compensate Plaintiffs for the injuries suffered,
nor may other claims permit such relief.
32.

Unless injunctive relief is granted, Bank of America will (a) continue to subject

Plaintiffs to an inaccurate loan payoff amount; (b) continue to erroneously assess late fees upon
Plaintiffs; and (c) continue to subject Plaintiffs to an escrow shortage.
33.

Plaintiffs will suffer irreparable harm as a result of Bank of America’s continued

practices.
WHEREFORE, Plaintiffs Wayne Vought and Jeanette Vought, on behalf of themselves
and a class of all other persons similarly situated, pray that this Court enter judgment in their
favor and against the Defendant Bank of America, N.A. as follows:
(a) An injunction preventing Defendant Bank of America from assessing
Plaintiffs, and all persons similarly situated, additional late fees related to their
August 2009 mortgage loan payment;
(b) An injunction requiring Defendant Bank of America to credit Plaintiffs’, and
all persons similarly situated, account for the amount of the August 2009
payment made to Taylor, Bean & Whitaker;
(c) An injunction requiring Defendant Bank of America to provide Plaintiffs, and
all persons similarly situated, with a corrected loan payoff balance reflecting
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the credited amount of the August 2009 payment made to Taylor, Bean &
Whitaker; and
(d) For such other and further relief as deemed just and proper by this Court.
VI.

CLAIMS AGAINST BAC HOME LOANS SERVICING, LP
COUNT I
BREACH OF THE ILLINOIS CONSUMER FRAUD
AND DECEPTIVE BUSINESS PRACTICES ACT

1-29. Plaintiffs Wayne Vought and Jeanette Vought repeat and re-allege Paragraphs 129 above, as and for Paragraphs 1-29 of Count I against BAC Home Loans, as if said allegations
were set forth expressly herein.
30.

At all times material hereto, there has been in effect in the State of Illinois a

certain statute known as the Illinois Consumer Fraud and Deceptive Business Practices Act (“the
Act”), set forth as Chapter 815, Act 505 of the Illinois Compiled Statutes, which provides in
pertinent part, as follows:
Unfair methods of competition and unfair or deceptive acts or practices, including
but not limited to the use or employment of any deception fraud, false pretense,
false promise, misrepresentation or the concealment, suppression or omission of
any material fact . . . in the conduct of any trade or commerce are hereby declared
unlawful whether any person has in fact been misled, deceived or damage thereby
. . .” See 815 ILCS 505/2.
31.

BAC Home Loan’s failure to credit Plaintiffs’ account for the amount of the

August 2009 payment and assessment of late fees when Plaintiffs were in full compliance with
the repayment terms of their mortgage loan is an “unfair business practice” under the Act.
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The act of BAC Home Loan’s parent company, Bank of America, issuing a press

release stating that no late fee or derogatory credit reporting would be imposed with respect to
any payment made in a timely fashion to Taylor, Bean & Whitaker during the transition period is
a “deceptive” practice under the Act. This representation became false and fraudulent later when
BAC Home Loans assessed Plaintiffs late fees even though BAC Home Loans knew Plaintiffs’
payments were timely made to Taylor, Bean & Whitaker in good faith during the transition
period.
33.

The act of BAC Home Loan’s parent company, Bank of America, informing

Plaintiffs that it would advance the funds to bring their account current if Plaintiffs provided
documentation proving that they mailed their August 2009 payment to Taylor, Bean and
Whitaker and that Taylor, Bean and Whitaker subsequently cashed their August 2009 payment is
a “deceptive” practice under the Act. This representation became false and fraudulent when BAC
Home Loans and/or Defendant Bank of America failed to advance the funds or credit Plaintiffs’
account after Plaintiffs provided Defendant Bank of America documentation proving that they
had mailed their August 2009 payment to Taylor, Bean and Whitaker and that Taylor, Bean and
Whitaker subsequently cashed their August 2009 payment.
34.

At all times material hereto, it was reasonably foreseeable that Plaintiffs, and

others similarly situated, would rely on the false and fraudulent statements made by BAC Home
Loans and/or Defendant Bank of America. Said reliance has caused Plaintiffs, and others
similarly situated, to be damaged.
35.

The actions of BAC Home Loans were done willfully, intentionally and with

reckless disregard for harm that would be caused to Plaintiffs, and others similarly situated, and
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BAC Home Loan’s conduct warrants imposition of exemplary damages to deter BAC Home
Loans, and others in similar circumstances, from committing such actions in the future.
WHEREFORE, Plaintiffs Wayne Vought and Jeanette Vought, on behalf of themselves
and a class of all other persons similarly situated, pray that this Court enter judgment in their
favor and against the Defendant BAC Home Loans Servicing, LP as follows:
(a) to certify a class consisting of all persons that have, or did have, a residential
mortgage loan for an Illinois situated property whose Ginnie Mae securitized
mortgage account previously serviced by Taylor, Bean and Whitaker was
assigned, sold or transferred to BAC Home Loans, effective September 1,
2009, where the mortgagor had already made their August 2009 payment to
Taylor, Bean & Whitaker;
(b) for judgment against Defendant BAC Home Loans for consumer fraud and
deceptive business practices with an award to Plaintiffs, and all others
similarly situated, of an amount equal to their August 2009 payment plus any
late fees or other assessments by Defendant BAC Home Loans to date
regarding the August 2009 payment;
(c) for an award of prejudgment interest at a rate determined by this Court;
(d) for an award of interest at the statutory rate of 9% per annum from the date of
judgment;
(e) for an award of Plaintiffs’ reasonable attorneys’ fees and costs in bringing this
action, pursuant to the Act;
(f) for punitive damages; and
(g) for such other and further relief as deemed just and proper by this Court.
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COUNT II
BREACH OF CONTRACT
1-29. Plaintiffs Wayne Vought and Jeanette Vought repeat and re-allege Paragraphs 129 above, as and for Paragraphs 1-29 of Count II against BAC Home Loans, as if said allegations
were set forth expressly herein.
30.

On information and belief, Plaintiffs entered into a contract with Taylor, Bean &

Whitaker, or another mortgage loan servicer which in turn sold and/or assigned said loan to
Taylor, Bean & Whitaker, in which Taylor, Bean & Whitaker, or another mortgage loan servicer,
agreed to provide to Plaintiffs a residential mortgage loan in exchange for Plaintiffs’ promise to
pay a fixed sum each month for the life of the loan.
31.

Said contract became a valid and enforceable agreement between Plaintiffs and

Defendant BAC Home Loans when Plaintiffs’ loan with Taylor, Bean & Whitaker was assigned,
sold or transferred to BAC Home Loans.
32.

Plaintiffs paid their August 2009 mortgage loan payment within sixty (60) days

from the date their loan was transferred from Taylor, Bean & Whitaker to BAC Home Loans and
have made all subsequent payments to BAC Home Loans in a timely fashion.
33.

Plaintiffs have performed all of their duties and obligations under the agreement

formed by the parties.
34.

Although Plaintiffs fulfilled their duties and obligations under the agreement

formed by the parties, BAC Home Loans has failed to credit Plaintiffs’ account for the August
2009 mortgage loan payment made to Taylor, Bean & Whitaker and has assessed late fees to
Plaintiffs’ account even though their August 2009 mortgage loan payment, and all subsequent
loan payments, were made in a timely fashion.
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As a result of BAC Home Loan’s failure to fulfill its duties and obligations under

the agreement, BAC Home Loans has breached the underlying contract.
36.

As a direct and proximate result of BAC Home Loan’s breach of contract,

Plaintiffs have the following losses and/or damages: (a) loss of credit for the $1,200 August
2009 payment; (b) late fees erroneously assessed by BAC Home Loans; and (c) a shortage in
their escrow account for payment of real estate taxes.
WHEREFORE, Plaintiffs Wayne Vought and Jeanette Vought, on behalf of themselves
and a class of all other persons similarly situated, pray that this Court enter judgment in their
favor and against the Defendant BAC Home Loans Servicing, LP as follows:
(a) to certify a class consisting of all persons that have, or did have, a residential
mortgage loan for an Illinois situated property whose Ginnie Mae securitized
mortgage account previously serviced by Taylor, Bean and Whitaker was
assigned, sold or transferred to BAC Home Loans, effective September 1,
2009, where the mortgagor had already made their August 2009 payment to
Taylor, Bean & Whitaker;
(b) to declare that Defendant BAC Home Loans breached the mortgage contract,
and to award Plaintiffs, and all others similarly situated, an amount equal to
their August 2009 payment, plus any late fees and other assessment
wrongfully levied by Defendant BAC Home Loans to date;
(c) for an award of prejudgment interest at a rate determined by this Court;
(d) to award interest at the statutory rate of 9% per annum from the date of
judgment; and
(e) for such other and further relief as deemed just and proper by this Court.
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COUNT III
UNJUST ENRICHMENT
1-29. Plaintiffs Wayne Vought and Jeanette Vought repeat and re-allege Paragraphs 129 above, as and for Paragraphs 1-29 of Count III against BAC Home Loans, as if said
allegations were set forth expressly herein.
30.

By failing to credit Plaintiffs’ account for the August 2009 mortgage loan

payment and assessing Plaintiffs late fees even though the August 2009 mortgage loan payment,
and all subsequent payments, have been made to BAC Home Loans in a timely fashion, BAC
Home Loans has received the benefit of collecting unwarranted fees and costs from Plaintiffs in
excess of the amount Plaintiffs actually owe BAC Home Loans.
31.

The benefit that BAC Home Loans has received has directly resulted in a

detriment to Plaintiffs because Plaintiffs have (a) suffered an incorrect payoff amount on their
mortgage loan in the amount of $1,200.00; (b) incurred late fees that have been erroneously
assessed upon Plaintiffs by BAC Home Loans; and (c) incurred a shortage in their escrow
account which said funds are necessary to pay Plaintiffs’ county tax bill.
32.

BAC Home Loan’s retention of that benefit violates the principles of justice,

equity, and good conscience.
WHEREFORE, Plaintiffs Wayne Vought and Jeanette Vought, on behalf of themselves
and a class of all other persons similarly situated, pray that this Court enter judgment in their
favor and against the Defendant BAC Home Loans Servicing, LP as follows:
(a) to certify a class consisting of all persons that have, or did have, a residential
mortgage loan for an Illinois situated property whose Ginnie Mae securitized
mortgage account previously serviced by Taylor, Bean and Whitaker was
assigned, sold or transferred to BAC Home Loans, effective September 1,
20
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2009, where the mortgagor had already made their August 2009 payment to
Taylor, Bean & Whitaker;
(b) to enter judgment against Defendant BAC Home Loans for unjust enrichment
and award Plaintiffs, and all persons similarly situated, an amount equal to
their August 2009 payment, plus any late fees assessed by Defendant BAC
Home Loans to date;
(c) for an award of prejudgment interest at a rate determined by this Court;
(d) for an award of interest at the statutory rate of 9% per annum from the date of
judgment; and
(e) For such other and further relief as deemed just and proper by this Court.
COUNT IV
INJUNCTIVE RELIEF
1-29. Plaintiffs Wayne Vought and Jeanette Vought repeat and re-allege Paragraphs 129 above, as and for Paragraphs 1-29 of Count IV against BAC Home Loans, as if said
allegations were set forth expressly herein.
30.

The Plaintiffs’ possess a clearly ascertainable right in need of protection, namely

that BAC Home Loans (a) credit Plaintiffs’ account for the August 2009 payment; (b) reimburse
Plaintiffs for any erroneously assessed late fees already paid or remove any erroneously assessed
late fees from Plaintiffs’ account that remain unpaid; and (c) correct Plaintiffs’ escrow account.
31.

Plaintiffs may be without an adequate remedy at law, rendering injunctive relief

appropriate in that damages may not adequately compensate Plaintiffs for the injuries suffered,
nor may other claims permit such relief.

21

2:10-cv-02052-MPM-DGB # 1

32.

Page 22 of 25

Unless injunctive relief is granted, BAC Home Loans will (a) continue to subject

Plaintiffs to an inaccurate loan payoff amount; (b) continue to erroneously assess late fees upon
Plaintiffs; and (c) continue to subject Plaintiffs to an escrow shortage.
33.

Plaintiffs will suffer irreparable harm as a result of BAC Home Loan’s continued

practices.
WHEREFORE, Plaintiffs Wayne Vought and Jeanette Vought, on behalf of themselves
and a class of all other persons similarly situated, pray that this Court enter judgment in their
favor and against the Defendant BAC Home Loans Servicing, LP as follows:
(a) An injunction preventing Defendant BAC Home Loans from assessing
Plaintiffs, and all persons similarly situated, additional late fees related to their
August 2009 mortgage loan payment;
(b) An injunction requiring Defendant BAC Home Loans to credit Plaintiffs’, and
all persons similarly situated, account for the amount of the August 2009
payment made to Taylor, Bean & Whitaker;
(c) An injunction requiring Defendant BAC Home Loans to provide Plaintiffs,
and all persons similarly situated, with a corrected loan payoff balance
reflecting the credited amount of the August 2009 payment made to Taylor,
Bean & Whitaker; and
(d) For such other and further relief as deemed just and proper by this Court.

JURY DEMAND
PLAINTIFFS DEMAND TRIAL BY JURY
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Dated: March 5, 2010

Wayne Vought and Jeanette Vought, on
behalf of themselves and a class of all other
persons similarly situated
By: /s/ Christopher M. Ellis
Jon D. Robinson, ARDC No. 2356678
Christopher M. Ellis, ARDC No. 6274872
Shane M. Mendenhall, ARDC No. 6297182
Bolen, Robinson & Ellis, LLP
202 South Franklin Street, 2nd Floor
Decatur, Illinois 62523
Telephone: 217.429.4296
Facsimile: 217.329.0034
Email: jrobinson@brelaw.com
cellis@brelaw.com
smendenhall@brelaw.com
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